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One of the saddest things in contemplating the life of law- 
yers is the fact that must impress itself upon the most casual 

observer — that even the greatest 
The Albemarle Bar, VIII. of them leave little more than a 

mere name behind them. Of the 
great number who live useful and laborious lives only a few are 
remembered for a decade or. so after they leave this life. 

One is struck in contemplating the numerous names of the 
practitioners at the Albemarle Bar, with the fact that most of 
those who qualified less than a century ago are now absolutely 
forgotten. Their very names mean nothing now. "Quid enim 
tarn circumcisum, tarn breve quam homims vita longissimaf" 
said the younger Pliny. Surely the memory of most men is 
even shorter and we need only run over the list of men who 
practiced with Johnson and Michie and Rives and Gilmer to 
sigh at the fact that the most of us will in a few short years 
become nothing but notnini cineresque. And yet some of them 
were worthy of remembrance. Take Rice W. Wood, for in- 
stance. A young man of brilliant promise, he represented 
the County in the Legislature for three terms, but died on the 
threshold of a most promising career. Two of his brothers, 
Thomas Wood and Drury Wood, were subsequently members 
of the Albemarle Bar. Thomas Wood, like his brother, rep- 
resented the County in the Legislature and was noted as an 
unusually fine chancery lawyer and a man of great probity and 
remarkable humor. Quite stout, smooth shaven, very solemn 
and dignified, his keen wit and humor lost nothing by the grave 
way in which he uttered his terse sentences. Some one met him 
on the street once and attempting to stop him remarked, "Mr. 
Wood, what is going on?" Without pausing the old gentleman 
replied "Interest," and gravely walked on. One of his relatives 
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who accumulated a large fortune in a distant state and who was 
noted for the way in which he took care of it, was once men- 
tioned in the old gentleman's presence. "Your relative so and 
so is quite a rich man, isn't he, Mr. Wood?" "Yes," he re- 
plied, "and likely to remain so." He was full of fun, genial, 
and kindly. 

His chancery practice was large and extensive and his papers 
noted alike for beautiful handwriting, legal ability, and the most 
punctilious preparation. He and his brother Drury lived to be 
very old men and were both in active practice when the writer 
came to the Bar. 

One name absolutely forgotten as a lawyer is probably as - 
widely known through the Southern States as that of men of 
far greater distinction. Few of the students of the University 
ever imagined that the genial and loved Librarian of the Uni- 
versity of Virginia, William Wertenbaker, was ever a lawyer. 
We do not think that he ever had much practice, but after an 
apprenticeship as Deputy Clerk he qualified at the Bar of his 
native County in 1824. Soon afterwards he was appointed by 
Mr. Jefferson Librarian of the University and occupied that 
position until a few years before his death, being retired on full 
salary. 

Whilst a student at the University he was a friend of Edgar 
Allen Poe and his published reminiscences of the poet were the 
first to disprove the miserable slanders of the maliciously lying 
Griswold as to Poe's career whilst a student. He had a won- 
derful memory. He rarely ever examined the catalogue of 
books in the Library when asked for a volume, but thought a 
moment and went straight to the shelf where it was to be found. 

His recollection of the students who attended the University 
was simply marvelous and few ever returned no matter how 
long they had been absent, whom he did not recall, often re- 
minding them of some instance of their college career which 
they themselves had forgotten — and sometimes wished he had. 

He was a gentleman of the old school, taking his snuff up 
to his dying day and invariably tendering the box as he used it 
with all the mannerism of the "Ahnherrn-tage." His greeting 
— "Mornin' " — uttered no matter what the hour of the day or 
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night, will never be forgotten by those who remember him. He 
died in 1882, the last official of the University who knew Jef- 
ferson. 

James W. Saunders, whose name is well nigh forgotten now, 
was a practitioner of no small ability. He was noted as an 
indefatigable collector and did much business in that way which 
is now done by the banks. In that line of business he told the 
father of the writer an anecdote of President Monroe which is 
worth repeating. It is well known that Monroe was largely in 
debt — in fact was impecunious, and Mr. Saunders on one oc- 
casion receiving bills against him for quite a large amount got 
on his horse and rode out to Ashlawn, about five miles from 
Charlottesville, where Monroe resided. When he rode up to 
the house the ex-President was in the act of partaking of an 
"ante-prandium" mint julep. When he saw Saunders approach- 
ing he set down the glass and hastened to meet him with the 
cordiality of the old fashioried Virginian. "Just in time for a 
julep and dinner, Saunders," he said. "Dismount, sir, and come 
in." So another julep was mixed and drunk and the lawyer 
sat down to a superb dinner, superbly served. After it was 
over and the pair sat on the porch smoking their corncob pipes 
Mr. Saunders, with some hesitancy said, "Mr. President, I have 
been so delightfully entertained, I feel almost ashamed to talk 
business but — " "No 'buts', sir," said the statesman, "We have 
had pleasure before business, now let's get down to it." 

"Well, sir," said Saunders, "I have some thousand or so 
dollars of bills for collection against you and I thought I would 
ride out and see if you could settle them." 

"Settle them! Settle them!" said Monroe, as he rose to his 
full height, "Immediately, sir! I am sorry we have no gentle- 
men here to witness the settlement and arrange the whole mat- 
ter, but William, my body servant is a man — though colored — 
of unusual worth and intelligence. We will call him in, sir;" 
and raising his voice he called William, who speedily came — a 
dignified, gray-headed old gentleman's gentleman, the like of 
whom no generation will ever see again. "Go upstairs in my 
bed-room, William," said Monroe, "bring down that mahogany 
box with my pistols in it. Look to the priming. I loaded them 
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this morning. And now, sir," turning to Saunders, "we will, 
whilst waiting for William walk out on the lawn and you can 
step off twenty paces, and when the weapons come you can take 

your choice and, d n you, sir, I'll settle you!" 

"What did you do, Saunders?" my father asked, "When Wil- 
liam came?" "Oh, I do not know when William came," Mr. 
Saunders replied. "I think before he got upstairs my horse was 
in a full gallop and outside of the big gate." 
. The bills were never collected. 



The Supreme Court of the United States handed down a very 
important decision on June 6th in the case of the Merchants 

National Bank of Richmond, 

Taxes on National Bank Va '> against the Ci ^ °J Rich - 

Shares and Other Monied m n ' TT™* \ °" r .T^ 
Camtal Court of Appeals in the case 

of Richmond v., Merchants 
National Bank, 124 Va. 522. 
Our Supreme Court of Appeals held that the general purpose of 
Section 5219 of the Revised Statutes of the United States was 
to prevent discrimination by the states in favor of State bank- 
ing associations against national banking associations, so that 
the phrase "monied capital" used therein meant capital engaged 
in the operation of banking which is used as a source of profit. 
The case, which of course is very well remembered, was where 
the City of Richmond imposed a tax on the capital stock of a 
national bank at the rate of $1.40 on the hundred instead of 
.30 cents, the rate imposed on other monied capital in the hands 
of individuals, and our Supreme Court held that this was not 
in conflict with Section 5219 of the Revised Statutes of the 
United States prohibiting taxation of national bank stock at a 
greater rate than is assessed upon other monied capital in the 
hands of individual citizens in the State. Our court held that 
all of the questions except the question in regard to the revenue 
statute of the United States were practically decided in the case 
of the City of Richmond against Drewry Hughes Company, 122 
Va., 178, in which the Supreme Court, upon a re-hearing, re- 
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versed its first decision, which was in conformity with the pres- 
ent decision of the Supreme Court of the United States. Judge 
Kelley, in a very able opinion in this latter decision, took the 
exactly opposite view from that which is now held. by the Su- 
preme Court of the United States, and Judge Whittle, in the 
instant case, quotes numerous decisions of the Supreme Court 
of the United States holding that the object of the United States 
statute was to prevent discrimination against national banks in 
favor of state banks. But the Supreme Court of the United 
States, Judge Brandeis dissenting, holds that this view is too 
narrow, but that the words "monied capital" include money in 
the hands of individuals invested in loans or any securities for 
the payment of money, either as an investment of a permanent 
character or temporarily, with a view to sale and re-payment 
or re-investment. In this way the monied capital in the hands 
of individuals is distinguished from what is known generally as 
personal property. The effect of this decision is to take out of 
the treasuries of the various cities and counties of the State 
quite a large sum of money, and litigation has already com- 
menced with that purpose in view. 



A court in Baltimore has tried to answer this question, but 

we have very grave doubts either of the court's power or the 

expediency of its action. 

- ,, n . , - It seems that a juryman 

The Obstreperous Jury- , _ _ __. , J / 

,, W1 _ . „ -a -n named Geo. B. Hitchcock was 

man. What Can Be Done . , . 

... „. „ in the panel which tried five 

with Him? . y , ,-,..,„ 

men in the. Criminal Court of 

Baltimore City, Md., for the 

alleged robbery of the City Savings Bank. Hitchcock it appears 

sat back in the jury room and said he was going to stand out 

for an acquittal "until hell froze over." He behaved in a very 

"obstreperous" manner according to the account of his fellow 

jurymen and was accused by them of various acts which it was 

contended interfered with the orderly discussion of the case by 

his fellow jurors. The accused men were acquitted, though 

some of the jurymen thought them guilty. 
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Hitchcock's conduct was reported to the State's Attorney, R. 
F. Leach, Jr., who thereupon filed a petition asking that the 
court punish Hitchcock for contempt. Thereupon Hitchcock 
filed a motion asking that the petition "be not received," and 
denying that he had been guilty of any act which could be con- 
strued as contempt of court. Judge Carter, in whose court the 
case was tried, signed an order under which the time for Hitch- 
cock to file his answer to the charge of contempt of court was 
extended for a period of five days after the hearing on his mo- 
tion has been disposed of. In other words, the lawyers will 
argue before the court as to whether or not Leach's charges 
should be entertained. The next step will be to consider the 
charges themselves, provided the State's Attorney is sustained. 

The matter will necessarily be delayed until during the Sep- 
tember term of court. 

Hitchcock declares that Leach has no authority under the law 
to institute and prosecute such proceedings and that an ac- 
ceptance of the affidavits of the other jurors in the case would 
be equivalent to an impeachment of the verdict. 

Furthermore he alleges that such action as contemplated by 
Leach is against public policy, and exposing as it does the secrets 
of the jury room would tend to undermine and destroy the jury 
system. 

He says that he recognizes the dignity of the Court and has 
always endeavored to conduct himself in a manner befitting the 
dignity of the Court; that he has never disobeyed its commands 
or done anything to reflect upon its dignity, but avers most posi- 
tively that during his service in the Criminal Court he conducted 
himself as a decent and fair minded juror, being guided in his 
decisions and conduct by the exercise of his best intelligence, 
and he particularly disclaims having at any time been guilty of 
a want of proper respect for the Court, and he protests most 
emphatically the charge that he has been guilty of any contempt. 

The case is a very interesting one and opens up a question 
very difficult to answer. That there should be some method of 
"getting at" the obstinate and stubborn juror will be admitted 
by all. But may not the remedy be worse than the disease and 
imperil, as Hitchcock claims, the jury system. And yet if it 
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can be shown that a juryman deliberately disregards his oath, 
and oy his willful and deliberate stubbornness prevents a ver- 
dict, ought he not to be punished? 

We believe the wisest way would be to have the jury report 
the facts to the court and if the court is convinced that the jury- 
man is willfully and deliberately obstructing a verdict, to direct 
his name to be stricken from the jury list. We knew this to be 
done once in a case which would have been amusing had it not 
been so vexatious. There was in a certain city which will be 
nameless, a certain individual who was a professional juryman; 
a man of good family, but good in no other way. A loafer and 
hard drinker, who always kept sober during term time and was 
as regular in his attendance on court as the judge himself. 
Rather eccentric, though of fair intellect, as he grew older his 
eccentricities ran away with his wits. It soon became evident 
that every jury on which he served was hopelessly "hung." By 
a remarkable chance he was once "picked up" with eleven men 
who had served on juries with him. After the evidence and 
argument was concluded, these eleven put their heads together 
and the case being one absolutely and clearly in favor of the 
defendant they all agreed to contend for a verdict for the plain- 
tiff and see what the other juryman would do. When they got 
to the jury room, Bill, the professional juryman aforesaid, drew 
a long stemmed and odoriferous pipe from his pocket and 
chocking it full of tobacco, lit it and announced that he always 
smoked two pipes before he agreed to anything. The pipes be- 
ing duly smoked he announced the fact that he was ready to 
hear the opinion of his fellows. They all with one consent 
announced they were for the plaintiff. "You're a lot of the 

d dest fools in the world," said Bill. "There isn't a leg for 

him to stand on. It's for the defendant, I tell you as clear as 
day, law and evidence." After a little discussion one of the 
jurymen said, "Well, Bill, I believe you are right. I'll come 
over." And one by one the eleven drifted over to Bill's view. 
As the eleventh man surrendered, Bill pricked up his ears: "It's 

a d ned trick," he shouted, "jest to fool me into a verdict: 

I'm fur the plaintiff till kingdom come." And there was a "hung 
jury." The foreman reported privately the facts to the judge 
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and the sheriff was ordered under no circumstances to ever put 
Bill on a jury again and his name was ordered stricken off the 
list. He never understood why he was passed over and his 
wrath when court after court went by and other bystanders 
were called and he not chosen, was something fearful. But he 
never served again. Might not this method be adopted and the 
foreman of the jury interrogated by the court— privately — 
after the jury was discharged as to the conduct of an obstinate 
or obstreperous juror? Can any one suggest anything better? 
"Hung juries" are increasing and are an increasing nuisance. 



Recently the Law Register had a very pleasant and instruc- 
tive visit from Milton Carlson, of Los Angeles, the noted 

expert on questioned documents. 
A Forger of Finger Prints. Pleasant because Mr. Carlson 

has a most pleasing personality 
and instructive because he gave us a most interesting talk on the 
subject of finger prints and demonstrated to our entire satisfac- 
tion that they are forgeable. He exhibited several forged finger 
prints, among them being one on a bloody knife and another on 
a poker chip outlined in nicotine. It will be remembered that 
Mr. Carlson had an interesting article on this subject in 5 Va. 
Law Reg., N. S., 765 in which he maintained his ability to forge 
finger prints. This was subsequently doubted by one handwrit- 
ing expert, whose name we do not now recall. But we are sure 
that if this gentleman could have the opportunity of a personal 
interview with Mr. Carlson he would soon be rid of the super- 
stition that a finger print is unforgeable and an infallible means 
of detection. This superstition also has the backing of legal 
authority for in the Australian case of Parker v. Rex, 14 Com. 
L. Rep. 681, it is held that a finger print is an "unforgeable 
signature," and of itself sufficient to sustain a conviction. If a 
finger print is forgeable and we believe it most unquestionably 
is, such a holding might lead to gross miscarriages of justice. 
While the question has never arisen in the American Courts the 
Supreme Court of Nevada seems to believe that finger prints 
cannot be counterfeited for in State v. Kuhl, 195 Pac. 190, it 
quotes approvingly from Mark Twain's famous novel "Puddin' 
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Head Wilson," in which he causes one of his characters to make 
the significant speech: 

"Every human being carries with him from his cradle to his 
grave certain physical marks which do not charge their 
character and by which he can always be identified — and 
that without shadow of doubt or question. These marks are 
his signature, his physiological autograph, so to speak; and 
this autograph cannot be counterfeited, nor can he disguise 
it or hide it away, nor can it become illegible by the wear of 
the mutations of time. This signature is each man's own 
— there is no duplicate of it among the swarming millions 
of the globe. Upon the haft of this dagger stands the 
assassin's natal autograph, written in the blood of that help- 
less and unoffending old man who loved you and whom you 
all loved. There is but one man in the whole earth whose 
hand can duplicate that crimson sign." 

In an English novel "The Red Thumb Mark," the author has 
caught Mr. Carlson's vision and deals with a case wherein the 
hero is staring prison in the face because a finger print identi- 
cal with that of his own was found at the scene of the 
crime. An expert introduced as a witness was asked if the 
forgery of a finger print was as easy as that of a signature and 
answered : 

"Much more so, and infinitely more secure. A signature, be- 
ing written with a pen, requires that the forgery should also 
be written with a pen, a process demanding very special 
skill and, after all, never resulting in an absolute facsimile. 
But a finger print is a stamped impression — the finger-tip 
being the stamp ; and it is only necessary to obtain a stamp 
identical in character with the finger-tip, in order to pro- 
duce an impression which is an absolute facsimile, in every 
respect, of the original, and totally indistinguishable from 
it." 



We call attention to the letter of Mr. A. W. Patterson, of 
the Richmond bar, published under "Correspondence" in this 

issue, relating to the tak- 
Swearing Over the Telephone, ing of acknowledgments 

and affidavits over the tel- 
ephone. This has become an all too common practice and it 
is well that the members of the profession be reminded that, 
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however effective ordinary swearing over the telephone may be, 
legal swearing over that instrument has no standing in court 
and avails nothing in the eyes of the law. 

This subject was commented on editorially in 5 Va. Law 
Reg. N. S. 316. In addition to the authorities there cited and 
those referred to in Mr. Patterson's communication the fol- 
lowing cases have held that oaths or acknowledgments taken 
over the telephone are invalid: Carnes v. Carnes, 138 Ga. 1, 
74 S. E. 785; Hutchinson v. Stone (Fla.), 85 So. 151; Sulli- 
van v. First Nat'l Bank, 37 Tex. Civ. App. 228, 83 S. E. 421. 

In the last case cited, in holding that affidavits required in 
judicial proceedings cannot be sworn to over the telephone, the 
court said: 

"Now it may be true that one can be certainly identified by 
the sound of his voice, but that is not enough for the pur- 
poses of the rule in such a case. It may be true that the 
officer when he takes the affidavit of one well known to 
him might recognize his voice over the telephone and 
therefrom be able to testify that he took the oath and 
made the affidavit in issue. But it must be borne in mind 
that the law does not require the clerk or notary to be ac- 
quainted with one who becomes an affiant, before them. 
A stranger may appear, sign an affidavit, and demand that 
the officer swear him and affix his jurat. In that case the 
officer certifies and can swear to no more than that the man 
who affixed the name to the affidavit swore to its truth. 
The name he signed may have been fictitious, but the in- 
dividual swore to it as the clerk or notary certified, and 
he would be subject under that name or his true one to a 
prosecution for perjury." 

In the Carnes case, supra, it was held that the verification 
of a petition for alimony and attorney's fees regular on its 
face, but shown to have been sworn to over the telephone, was 
invalid. The court said: 

"In order to make an affidavit, there must be present the 
officer, the affiant, and the paper, and there must be some- 
thing done which amounts to the administration of an 
oath. There must be some solemnity, not mere telephone 
talk. Long-distance swearing is not permissible. Tele- 
phonic affidavits are unknown to the law." 
In Hutchinson v. Stone, supra, the court said: 
"Unless the married woman who makes an acknowledgment 
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that she executes a deed or mortgage appears in person 
before the officer, he has no authority under the statute 
to take her acknowledgment. An acknowledgment made 
to the officer over a telephone wire by the married woman, 
who is not present with the officer, is not an acknowledg- 
ment 'before' the officer, as is expressly required by the 
statute. The nature of the acknowledgment required by 
the statute to be made by the married woman to the offi- 
cer renders it essential that she in fact be 'before,' that 
is, in the personal presence of, the officer when the ac- 
knowledgment is made to him by her." 
But in Banning v. Banning, 80 Cal. 271, 22 Pac. 210, it was 
held that evidence that a party to a deed is a married woman, 
and not present before the notary who took her acknowledg- 
ment through a telephone when she was three miles distant, 
is not admissible to dispute the official certificate of the notary 
in due form, in the absence of any allegations of fraud, duress, 
or mistake. However, in this case the decision was that no 
fraud was shown to impeach the officer's certificate, and the 
validity of an acknowledgment taken over a telephone was 
not expressly decided. And in a later case by the same court 
(Le Mesnager v. Hamilton, 101 Cal. 532, 35 Pac. 1054), it 
was held that the certificate of acknowledgment by a mar- 
ried woman is not conclusive, but may be impeached by parol 
evidence that she never appeared before the officer certifying 
thereto. The court in referring to the Banning case said: 
"In Banning v. Banning the wife acknowledged the deed 
through a telephone, and afterwards delivered the deed, 
apparently properly acknowledged, to the grantees, who 
were not shown to have had any notice of the manner in 
which the acknowledgment was taken. Under these cir- 
cumstances, the court held that the certificate was con- 
clusive, and that the married woman could not avoid her 
deed because of the fact that she did not personally ap- 
pear in the actual presence of the officer certifying to the 
acknowledgment. That was all that was decided there, 
and that case is authority for nothing more." 



ERRATA. 

In our August number of the Register we put the birth of 
Chapman Johnson as 1799. Of course the error was apparent 
as he attended William and Mary College in 1802. The date 
should have been 1779. 



